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HemnpocTto nate onpejeneHne CeMbH, TaK Kak OHa MOCTOSHHO MEHseTCsl. [[OHATHE «CeMbs» Pa3BUBACTCS C
TEYCHHEM BPEMCHH, U COOTBETCTBYIOIICE 3aKOHOIATEIILCTBO TAKKE JTODKHO pa3BuBaThCst. Kpome Toro, 3ako-
HOJIATEIbCTBO JIOJDKHO OXBaThIBATh HOBBIC (DOPMBI CEMbHU, KOTOPBIC BO3HUKAIOT M3-32 HEOOXOIUMOCTH MPEI0-
CTaBHUTH HOBBIC PEIICHUSI, OCOOCHHO Ut HyKmaromuxcs aereil. OmHOM U3 TaKMX HOBBIX (DOPM CEMBH SIBIISICT-
cs mopTyrajibckas «ocobas omeka» («apadrinhamento civil»!), koTopas ocymecTBiseTcss B BHICIIMX HHTEpE-
cax peOeHKa, MPEAOCTABISS €My CEMEfHOE BOCIUTAHHE C ONEKYHAMH W B TO K€ BPEMs IO3BOJIISL PEOCHKY
MOJIJICPIKUBATH CBSI3b ¢ OMOIOrHYECKOi ceMbell. DTa mpaBoBasi popMa OTIMIAETCS OT YCHIHOBICHUS U MO3BO-
JSIET MOMOYb JETSAM, KOTOPBIC HE MOTYT JKHTh CO CBOMMH OHOJIOTHYECCKHMH CEMBbSIMH, oOecrieurBas 6iaro-
HPHUATHYIO CEMEHHYIO Cpely, B KOTOpOH peOeHOK MOeT pacTH. ONUCHIBAIOTCS OCOOCHHOCTH CIICLIHANIBbHON
OIICKHU, COOTBETCTBYIOIINE TPEOOBAHMUS U [IPABOBBIE MOCIICACTBHS 3TOH HOBOM (OPMBI CEMBH.

Knoueswie cnosa: apadrinhamento civil («ocobast orekay), HHTEpechl pebeHKa, HOBBIC (JOPMBI CEMBH.

i) Initial thoughts

Since family is a social construction, its percep-
tion changes over time. And therefore, it must be
analysed taking into account the concrete circum-
stances that surround it at each moment, leading us
to the conclusion that there is no standard ‘family’,
but ‘families?” that are formed and shaped in the
context of the social fabric?.

It is also widely known that — when possible — a
child should be raised within a family structure.
The upbringing of a child can determine his/her
future. Different countries are trying to find solu-
tions that can materialize the best interest of the
child.

In order to meet this interest, the Portuguese
legislator created a legal regime that should not by
any means be confused with adoption: the ‘special
guardianship’.

The Portuguese expression ‘apadrinhamento
civil’, if translated literally, would resemble some-
thing like ‘civil godparenting’. However, in Portu-
guese, the word ‘godparenting” does not relate nec-
essarily to religious purposes®. Since using ‘civil
godparenting’ would be confusing (referring to the
religious character of the word), we prefer to use
‘special guardianship’, partly because it has some
resemblances to the United Kingdom’s Special
Guardianship®. In both, the child is perceived as a
person in formation and as an autonomous subject
of rights. The best interest of the child should be
the guiding criterion in this area.

Special guardianship is not a competitive form
in relation to adoption. If possible, adoption will be
favored by setting a more effective family option.
However, when adoption is not possible (or appro-
priate), the Portuguese legislator found another so-
lution that allows living in a family environment.
Our law has made an effort to adapt to different and
new forms of family, with ‘special guardianship’
being a demonstrative example of such commit-
ment.

We will address the legal framework of this
matter throughout this text, presenting it to those
who could find it interesting.

ii) Legal framework

Law No. 103/2009 of September 118 has ap-
proved the legal regime of ‘Apadrinhamento Civil’.
As already explained, we will translate it as special
guardianship.

In Article 2, ‘apadrinhamento civil’ is defined
as: a legal relationship, tending to be permanent,
between a child, or young person, and an adult or a
family that will exercise parenting and establishing
emotional ties, in order to enable their well-being
and development, constituted by homologation or
judicial decision and subject to civil registration.

This new institution was created primarily for
children and young people in distress who are
placed in foster care and/or are not in a position of
adoption (either because they are not being taken
for adoption or because they are not adoptable).
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In fact, children referred for adoption are usually
young children, for whom there are candidates for
adopters, and for whom insertion into the biological
family is not at all feasible. For those children whose
relationship with the biological family is not com-
pletely compromised or who, for various reasons
(such as age, the troubled past, etc.) do not have
candidates for adopters that make their adoption
likely, the law did not provide for any other solution
than institutionalization’. This 2009 Law aimed to
provide an alternative response to such children.

The Portuguese ‘Special Guardianship’ allows
for the creation of affective bonds between the
child or young person and and adult or a family,
who now will exercise parental responsibilities to-
wards the child (except for the limitations con-
tained in the special guardianship commitment or
court decision — Article 7), without breaking ties
with their biological family.

The goal is to ensure the well-being and devel-
opment of the child in a family environment, not
living the day-to-day life with their biological fami-
ly, but without breaking ties with it.

Therefore, the bond that is generated is perma-
nent (Article 24) or tending to be permanent, since
it allows revocation under some conditions® (Arti-
cle 25). On the other hand, if this special guardian-
ship is based on the establishment of affective
bonds, while a guardianship exists, another guardi-
anship cannot be established for the same child,
except if the guardians live as a family (Article 6).

It should also be noted that the legal regime of
this form, provided for in Law No. 103/2009 of
September 11, applies to children and young people
residing in the Portuguese territory (Article 3).

In order to become a guardian for these chil-
dren, the candidates must be over the age of 25 and
previously qualified for this purpose (Article 4).

The qualification is the certification that the in-
dividual (or family members) who wish to sponsor
a child have the necessary conditions and autono-
my of life that allow them to assume the responsi-
bilities proper to the bond in question (Article 12).
This qualification is usually performed by Social
Security or other institutions that have a coopera-
tion agreement with Social Security. Decree-Law
No. 121/2010 of October 27 supplements Law No.
103/2009 of September 11 and establishes, in de-
tail, the requirements for qualification of candidates
for civil guardianship.

Consequently, anyone wishing to become a spe-
cial guardian should communicate this intention to
the referred competent authorities, by completing
an application form, accompanied by all the neces-
sary documents to prove the requirements referred
to in Article 3° of Decree-Law No. 121/2010 of
October 27. The decision on the qualification is

preceded by the preparation of a psychosocial re-
port on the candidates by the competent authorities
for the qualification (Article 4 of Decree-Law No.
121/2010 of October 27).

The child has also to meet some requirements. In
order for the child or young person to be sponsored,
certain assumptions will be considered by the court
for the constitution of the special guardianship (Arti-
cle 5, Law No. 103/2009 of September 11).

Hence, special guardianship should have real
advantages for the child or young person, and this
relationship should only be established when it sat-
isfies the best interests of the child. On the other
hand, the assumptions and requirements for adop-
tion cannot be verified.

It should also be noted that as long as a special
guardianship persists, another one cannot be consti-
tuted for the same child, except if the guardians live
as a family (Article 6). In the latter case, the special
guardianship relationship may be extended to the
spouse or person living in a non-marital union, but
the respective qualification has to be made.

The special guardianship may be initiated by the
Public Prosecution Service, as a representative of the
interests of the child or young person; by the Com-
mission for the protection of children and young peo-
ple, in the context of the proceedings that may be
conducted there; by the competent social security
body or institution authorized by it; by the parents or
the legal representative of the child; the child over the
age of 12; or by the court order (Article 10).

When the special guardianship takes place at the
initiative of the parent, the legal representative, or
the child, they may designate the person or family
of their choice, but the designation becomes effec-
tive only after their qualification (Article 11 (2)).

The legal bond can be constituted by a court de-
cision or by a special guardianship commitment
ratified by the court (Article 13(1))*. For establish-
ing the special guardianship, and in addition to the
mandatory hearing and participation of the children
and their parents/legal representative/ or person
who has custody (Article 11 (6)), it is also required
to have the consent of the child over 12 years old'?,
the spouse of the special guardian candidate (or
his/her non-marital partner), the child’s parents
(even if they do not exercise parental responsibili-
ties and even if they are minor*?); the legal repre-
sentative of the child and/or the one who has the
child’s custody (Article 14). On the other hand, the
court may waive the consent of those who should
provide it if they are deprived of the use of mental
powers or if for any other reason there is serious
difficulty in hearing them (Article 14 (4) , al. a))*3.

It should also be noted that the constitution of
the special guardianship is subject to compulsory
civil registration (Article 28).
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ii) Most relevant legal effects

Once the special guardianship is constituted, the
guardians will exercise the child’s parental respon-
sibilities (Article 7). Thus, it is up to the guardians
to represent the child, to ensure his/her mainte-
nance, safety, education, health and all other care
inherent to a child.

Although the special guardianship is defined, by
law, as a bond that is established between a child
and an adult (or family), it implies not only a rela-
tionship between the child and the guardian, but
also between them and the parents of the child.
This unique feature is one of the most distinctive
aspects when compared to adoption. Article 9 em-
phasizes that the parents and the guardian(s) have a
mutual duty to respect and preserve the privacy of
family life, good reputation and cordiality. In addi-
tion, they should cooperate in creating the right
conditions for the child's welfare and development.
The special guardianship depends on this triangular
relationship between the different actors (child,
parents and guardian).

Also, parents have a set of rights guaranteed by
Law No. 103/2009 of September 11. Article 8 es-
tablishes that parents, except if they have been dis-
qualified from parental responsibilities from
wrongfully infringing their duties towards their
children, should have certain rights that must be
expressly listed in the special guardianship com-
mitment. For instance, parents will have the right to
know the identity of the guardians and have a way
of contacting them (a) and b)); to know the place of
residence of the child and to have a way to contact
him/her (c) and d)); to be informed about the inte-
gral development of the child, his/ her educational
or professional progression, the occurrence of par-
ticularly relevant facts or serious health problems
(e)); to regularly receive photographs or other im-
age registration of the child (f)); to visit the child,
under the conditions set in the commitment or court
decision, in particular on particularly significant
dates (paragraph g)). The law provides for the court
to be able to impose limitations on the rights of
parents to contact and visit their child when the
parents, in exercising these rights, endanger the
safety or physical or mental health of the child!* or
compromise success of the special guardianship
relationship (Article 8 (2)).

Article 20 presents the ‘Follow-Up’ of special
guardianship once it is established. This support
aims to create (or intensify) the necessary condi-
tions for the success of this relationship and also to
evaluate the child’s best interest. This Follow-Up
can be done by the Child Protection Committees or
by Social Security (Article 20 (2)). This support
usually ends 18 months after the constitution of the

guardianship, but it may end earlier if the responsi-
ble entity concludes that the normal family integra-
tion of the child has occurred (Article 20 (4)).

There is a mutual obligation of maintenance be-
tween the two parties in the special guardianship®®
(Article 21). However, that does not affect the par-
ents' obligation to provide maintenance for their
children, but if they are unable to do that, the
guardians are considered to be 1st degree ascend-
ants for the purpose of the obligation to provide
maintenance ( Article 21 (1) and Article 2009 of
the Portuguese Civil Code). Likewise, the child
will be considered descendant in the 1st degree
from the guardians for the purpose of the obligation
to provide for them, occupying this position for the
purposes of Article 2009 of the Civil Code, but is
preceded by the guardians’ own children if they are
able to provide for them (Article 21 (2)).

Also, there is a marriage impediment between
the special guardianship elements. The rule, pro-
vided for in Article 1600 of the Portuguese Civil
Code, is that everyone has the capacity to contract
marriage, except those for which any of the marital
impediments provided for by law are found. Imped-
iments are circumstances which, in any event, pre-
clude or prevent the conclusion of the marriage, the
circumstances in which the marriage cannot be
concluded, otherwise the act may be annulled or
sanctioned!®. They are the causes of disabilities or
other legal prohibitions on marriage.

The bond of special guardianship is considered
an impediment to the conclusion of marriage be-
tween guardian and guarded (Article 22 (1)). This
impediment is susceptible of exemption by the Civ-
il Registry, who grants it when there are serious
reasons justifying the conclusion of marriage (Arti-
cle 22, (2)). The conclusion of marriage, without
waiver, and despite the existence of the impedi-
ment, entails, to the guardian, the inability to re-
ceive from his consort any benefit by donation or
will (Article 22 (3)).

Once the sponsorship is constituted, the guardi-
an and the guarded are entitled to benefit from the
legal system of absences and leaves equivalent to
that of parents and children, to receive social bene-
fits on the same terms as parents and children, and
to accompany each other in sickness care, as if they
were parents and children (Article 23 (1)). In addi-
tion, guardians are entitled to regard the child as
dependent for tax purposes (Article 23 (2)).

Special guardianship is a permanent bond which
may, however, be terminated by revocation®’ (Arti-
cle 24 (1)). It can be revoked at the initiative of any
of the parties, the competent Social Security body,
the Child and Youth Protection Commission, the
Public Prosecution Service or the court.

The reasons for the revocation can be found in
Article 25, i.e. when: (a) there is agreement by all
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parties involved in the guardianship commitment;
b) the guardians repeatedly and wrongfully neglect
their duties assumed with the guardianship, to the
detriment of the child's best interests, or when, due
to illness, absence or other reasons, they are not in
a position to fulfill those duties; c) special guardi-
anship has become contrary to the interests of the
child; (d) the child or young person engages in be-
haviors, activities or consumption which severely
affect his or her health, safety, training, education
or development without the guardians adequately
opposing to such behaviors; ) the child persistent-
ly engages in behavior that severely affects the per-
son or family life of the guardian, so that the con-
tinuation of the guardianship relationship is unten-
able; f) there is agreement of the guardians and the
guarded (once adult).

To revoke the special guardianship, a court de-
cision is required (Article 25 (2)).

In any stage and whenever it would seem ap-
propriate, the court may order the intervention of
public or private mediation services, with the con-
sent of the interested parties, or at their request
(Art. 25 (6)). .

The revocation is subject to compulsory civil
registration (Article 28). The effects of civil spon-
sorship cease when the decision of revocation be-
comes final (Article 27).

However, Article 26 provides for the mainte-
nance of some rights to the guardians, when the
special guardianship has been revoked against their
will, and without their fault, and as long as its exer-
cise is not contrary to the interests of the child.
Thus, the former guardians retain the right to know
the place of residence of the child (paragraph a)); to
have a way of contacting the child (paragraph b));
to be informed about the integral development of
the child, his or her educational or professional
progression, the occurrence of particularly relevant
facts or serious health problems (paragraph c.)); to
regularly receive photographs or other image regis-
tration of the child (paragraph d)); and to visit the
child, especially on the occasion of especially sig-
nificant dates (paragraph e)).

iii) Special Guardianship challenges and the
child’s best interest

Having essentially in mind institutionalized
children whose life project does not admit adop-
tion, special guardianship seeks to provide an alter-
native response to such children through family
integration of the child with the guardians (Article
20 (4)).

And, naturally, considering the project of life of
these children, the best interest of the child imposes
the existence of a process of guardians' qualifica-

tion with the aim to assess the suitability and au-
tonomy of life of people who want to become care-
takers. It is in relation to this qualification process
that some obstacles may arise in the practical appli-
cation of the institution. As noted above, the legis-
lator considers that while the effects of special
guardianship entail a simpler and faster regime
when compared to the adoption regime, the qualifi-
cation of guardians should not be less demanding
than the selection of candidates for adopters, since,
in both cases, it is a question of forming an emo-
tional bond between a child and a person or a fami-
ly. Although it makes perfect sense, it has some-
times scared a few potential candidates who do not
wish to entail such complex process.

Another point where we see some implementa-
tion difficulties is the relationship between parents
and guardians. These are, under Article 9, guided by
the mutual duty of respect, and parents and guardi-
ans should cooperate in creating the right conditions
for the welfare and development of the child.

The rights of parents must be included in the
written commitment of special guardianship, in-
cluding those referred to in Article 8 (such as to
contact the child, to know the place of his/her resi-
dence and to visit him/her8).

Note that the right to visit the child is important
to keep the bond with the parents, but it also may
be a cause of conflict.

It seems clear that the success (or failure) of the
special guardianship relationship depends on good
understanding and cooperation between parents and
guardians. Obviously, in the best interest of the
child, it is important to maintain a relationship with
the parents, but it must not be forgotten that it is the
guardian who exercises parental responsibilities.

The certainty and regular fulfillment of the
commitment of special guardianship should guide
the relations between parents, guardians and the
child (thus, this is a triangular relationship).

And here we have another problem: while the
special guardianship depends on the cooperation
between parents and guardians, can this be ensured
in our current society? Sometimes we are witness-
ing, not only in the field of Family Law, a number
of phenomena that tell us that society is not altruis-
tic (and, with some exceptions, if someone does
something for the benefit of others, he/she does not
do so without benefiting himself/herself). For the
implementation of special guardianship, there must
be selfless people willing to take on the role of
guardians. In addition, as mentioned above, the
social benefits for special guardianship are not sig-
nificant and can be unappealing.

At the same time, regrettably, special guardian-
ship is a form that, although not so recent, is still
disregarded by some of those who would be in a
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position to promote it and is unknown to much of
the population.

It is believed (and expected) that gradually it
will be more publicized, known and applied®. The
advantages are evident for situations of children
who, for different reasons, are not susceptible to
adoption and where special guardianship could be
the answer to their growth and development in a
family environment. For some time now, we have
been discussing possible incentives for special
guardianship, making this form more appealing to its
potential actors. We believe that the main cause of
insufficient use of this form is ineffective publicity,
which makes this option unknown to most citizens.

What matters is to ensure affective securing so-
lutions for children, and there are different ways to
make them official, depending on the specificities
of the case. The acuity that exists today in our sys-
tem is to be praised. We have different answers for
different situations. What is lacking is making both
equally effective.

iv) Final thoughts

The purpose of special guardianship is not to be
confused with adoption.

Adoption has strikingly strong and relevant ef-
fects: there is full integration of the child in the
adopters’ family, like if he/she is their own. The
legal ties with the child’s biological family will be
extinct, the surname will be replaced and this con-
nection will be irrevocable.

Special guardianship, on the other hand, pre-
supposes a coexistence between the guardianship
bond and the natural affiliation bond, keeping the
right to maintenance and the succession effects be-
tween biological parents and their children (even
though they are subject of special guardianship).

This form will be a solution for children who
cannot move to adoption but who also do not have
a viable life option with their natural family. In
these cases, special guardianship is a measure
based on affection that coexists with natural affilia-
tion, i.e., does not undermine the bond with the
biological family.

The special guardianship aims to insert the child
in a familiar environment, allowing his/her safe and
sound upbringing. It is supposed to be permanent?®
since it is intended to be a life project for the child,
it is not a transitory measure. As such, it will be a
new family form that deserves consequent protec-
tion and promotion.

Providing the Portuguese system with this new
form of family was intended to ensure effective
securing solutions for children, which we highly
praise.

Ipumeuanus

1. This isn’t a literal translation. As explained in the
text, we will translate it as ‘special guardianship’, for clari-
ty of concepts.

2. Rosario Valpuesta Fernandez, La disciplina con-
stitucional de la familia en la experiencia europea, Tirant
lo Blanch, Valencia, 2012, p. 44.

3. In this wake, British sociologists have suggested re-
placing «the family» by «family practices». German soci-
ologists also advocate the shift to «forms of life» («Le-
bensformen»). «In both cases the plural form replaced the
singular». Ilona Ostner, «Cohabitation in Germany —
Rules, Reality and Public Discourses», International jour-
nal of Law, Policy and the Family. Vol. 15, N.° 1, Oxford
Univ. Press, Oxford, 2001, p. 91.

4. Even though we use the word ‘apadrinhamento’ for
catholic godparenting, the word ‘apadrinhamento’ itself
doesn’t have any implication of God or religion.

5. Just some similarities. They are different institu-
tions. For UK’s Special Guardianship, visit
http://ww.legislation.gov.uk/uksi/2005/1109/contents/m
ade, [consulted August, 25th].

6. This law is still in force today, although it had a few
changes by virtue of Law No. 141/2015 of September 8.

7. Helena Gomes de Melo/Jodo Vasconcelos Rapo-
so/Luis Baptista Carvalho/Manuel do Carmo Bargado/Ana
Teresa Leal/ Felicidade d’Oliveira, Poder paternal e re-
sponsabilidades parentais, 2.* ed., Lisboa, Quid Juris,
2010.

8. That will be addressed later on.

9. Such as: personality; maturity; affective capacity;
emotional stability; educational and relational skills; hous-
ing conditions; appropriate economic and family situation;
lack of health limitations; adequate motivation and expec-
tations; willingness to cooperate and receive training; will-
ingness to respect the rights of biological parents; etc.

10. Usually it is under the Children and Family
Court’s competence of the area where the child is locat-
ed. However, outside the areas covered by the jurisdic-
tion of any Children and Family Court, it can happen in a
general court — Article 18 (although, today, most districts
in Portugal have specialized courts).

11. Even though the child should always be heard
(when it is possible according to his/her age), the consent
is only required from children aged over 12 years. Before
that age the child can and should express his/her interest
and thoughts but they are not binding to the court. After
the age of 12 years, the child will not only be listened to
but also his/her will will be respected. A special guardian-
ship cannot be determined against the child’s desire after
reaching the age of 12 years.

12. If parents have been disqualified from parental
responsibility for wrongfully infringing their duties to-
wards their children, their consent will not be needed.

13. Child and Youth protection committees or Social
Security must inform the court of cases in which they
believe that consent should be waived (art. 14 (5)).

14. Child safety will be compromised if parents have
left him/her abandoned anywhere, alone at home for a
long period of time, allowed to use or play with danger-
ous objects, etc. The physical or mental health of the
child is jeopardized not only in cases of physical or men-
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tal abuse, but also in situations of poor hygiene, poor diet,
poor health care, use of offensive words, or when the child
witnesses constant discussions and/or aggression from
adults, amongst other not appropriate behaviors.

15. Let’s keep in mind that this bond should be life-
long so the child will grow up and later on be able to sup-
port the guardian if needed.

16. Pereira Coelho/Guilherme de Oliveira, Curso de
Direito da Familia, vol. I, 5.* ed., Coimbra, Imprensa da
Universidade de Coimbra, 2016, p. 291.

17. Or death, if the guardian or the guarded passed
away. Nevertheless, there are no succession effects in
special guardianship (unlike adoption).

18. As previously mentioned, the rights to contact
and visit the child may be limited or removed, when
parents jeopardize, in the exercise of these rights, the
safety or physical or mental health of the child. But it
won’t be always easy to know when the parents' behav-
ior will be undermining the success of the special guard-
ianship relationship.

19. Maria Raquel Guimaraes, «O novo regime portu-
gués do ‘apadrinhamento civil” (Lei n.° 103/2009, de 11
de Setembro)» in Estudos em homenagem ao Professor
Doutor Heinrich Ewald Horster, Coimbra, Almedina,
2012, p. 480.

20. But, as already analysed, it can be revoked within
some requirements.
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THE PORTUGUESE «SPECIAL GUARDIANSHIP» — SOME THOUGHTS
REGARDING THE CHILD’S SUPERIOR INTEREST

C. Dias, R.M. Cruz

It is difficult to give a definition of «family» since it is constantly changing. The notion of «family» evolves over
time and the law has to be able to develop as well. Also, it has to have the ability to embrace new family forms that
arise from the need to provide new solutions, especially for children in need.

One of these new forms of family is the Portuguese «special guardianship» («apadrinhamento civil») which entails
the child’s superior interest by providing a family upbringing with the guardians and, at the same time, also allows the
child to maintain a tie with the biological family. It is a different legal form from adoption and is intended to help chil-
dren — who can’t live with their biological families — to have a friendly family environment to grow up with. The legal
outline of the special guardianship presents the requirements and the legal effects of this new family form.

Keywords: apadrinhamento civil (‘special guardianship”), child’s best interest, new forms of family.
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